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PER CURI AM ~

Ezequi el Cruz-Jaines appeals his conviction of and sentence
for illegal reentry after having been deported foll ow ng a convi c-
tion for an aggravated felony, in violation of 8 U S.C. § 1326(a)

and (b)(2). He does not chall enge the cal cul ati on of his sentenc-

" Pursuant to 5THQR R 47.5, the court has deternined that this
opi ni on shoul d not be published and is not precedent except under the limted
circunstances set forth in 5THQR R 47.5.4.
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i ng guideline range but argues that the seventy-seven-nonth sen-
tence shoul d not be afforded a presunpti on of reasonabl eness nerely
because it is within the properly-cal cul ated range. He raises the
argunent to preserve it for further reviewin light of the granting

of wits of certiorari in Rta v. United States, 127 S. C. 551

(2006), and d ai borne v. United States, 127 S. Ct. 551 (U. S. 2006).

Because an interveni ng Suprene Court case explicitly or inplicitly
overruling prior caselawis required to alter this court’s prece-

dent, the grant of certiorari in Rita has no inpact on this court’s

precedent. See United States v. Short, 181 F. 3d 620, 624 (5th Cr

1999) .

Relying on United States v. Cunni ngham 429 F.3d 673, 679 (7th

Cr. 2005), Cruz-Jaines contends that even if a presunption of rea-
sonabl eness applies to his sentence, the presunption is overcone
and the sentence i s unreasonabl e where, as here, the district court
“iI's presented wi th nonfrivol ous grounds for a bel ow Gui del i nes sen-
tence that the court sinply passed over in silence.” This argunent
i s unpersuasive and unsupported by the record. Follow ng United

States v. Booker, 543 U. S. 200, 261 (2005), we revi ew sentences for

“unreasonabl eness.” United States v. Mares, 402 F. 3d 511, 520 (5th

Cir. 2005). Wwen the district court inposes a post-Booker sentence
within a properly cal cul ated gui delines range, we “w |l give great
deference to that sentence” and “will infer that the judge has con-
sidered all the factors for a fair sentence set forth in the CGuide-

lines.” 1d. at 519-20 (internal quotation marks and citation omt-
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ted). Accordingly, little explanation is needed when a court im

poses a sentence within the advisory range. United States v. Rein-

hart, 442 F.3d 857, 861 (5th Cir.), cert. denied, 127 S. . 131

(2006) .

Qur review of the record reveals that the district court con-
sidered Cruz-Jaines’s mtigation argunents, even though the sen-
t enci ng gui del i nes di scourage the consi deration of fam |y responsi -
bilities in deciding whether a departure is warranted. See
US. SSG 8§ 5HL.6 and the factors in 18 U.S.C. 8§ 3553(a). Cruz-
Jainmes has therefore failed to denonstrate that his sentence is
unr easonabl e.

Cruz-Jainmes challenges the constitutionality of 8 U S C

8§ 1326 (b)(1) and (2). Hi s argunent is foreclosed by A nendarez-

Torres v. United States, 523 U S. 224, 235 (1998), in which the

Court held that treatnment of prior convictions as sentencing fac-
tors in 8 1326(b)(1) and (2) is constitutional. Al t hough Cruz-
Jai mes suggests that a majority of the Suprenme Court woul d now con-

sider Al nendarez-Torres to be incorrectly decided in |ight of Ap-

prendi _v. New Jersey, 530 U S. 466 (2000), “[t]his court has re-

peatedly rejected argunents |i ke the one made by [Vasquez] and has

held that Al nendarez-Torres renmains binding despite Apprendi.”

United States v. Garza-lopez, 410 F.3d 268, 276 (5th G r. 2005).

See Rangel -Reyes v. United States, 126 S. . 2873 (2006). Cruz-

Jai mes acknow edges that his argunent is forecl osed, but he raises

it to preserve it for further review.
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